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	New Case Adds Wrinkle in Evolving Law on Application of CEQA to Water Supply Process
With the ongoing drought and recent announcements by many regional water agencies of voluntary and soon mandatory water conservation measures, water supply issues will continue to draw increasing scrutiny during the entitlement process.  A California Court of Appeal decision published last week adds a new wrinkle in the body of law applying the California Environmental Quality Act (“CEQA”) to the process of securing water service for a development project.
In February, 2007, I wrote about the California Supreme Court’s decision in Vineyard Area Citizens v. City of Rancho Cordova (2007) 40 Cal.4th 412, in which the Supreme Court laid out the standards for an adequate evaluation of water supply issues in an Environmental Impact Report (“EIR”).

In April, 2008, I wrote about the California Court of Appeal’s decision in California Water Impact Network v. Newhall County Water District (2008) 161 Cal.App.4th 1464, in which the court held that a project opponent may not directly challenge a water district’s approval of a water supply assessment under CEQA.  In November, 2008, a different court of appeal reached the opposite conclusion, although under a very unique set of circumstances.  O.W.L. Foundation v. City of Rohnert Park (2008) 168 Cal.App.4th 568.
Last week, the California Court of Appeal for the Fourth Appellate District (San Diego) published a decision holding that a water district’s agreement to sell water to a developer must be set aside, because the water district did not prepare an EIR or otherwise comply with CEQA prior to entering into the agreement.
In Riverwatch v. Olivenhain Municipal Water District, (2009 Cal.App. LEXIS 131), the petitioner filed a petition for writ of mandate under CEQA, alleging that the water district and a developer had entered into an agreement for the purchase/sale of water without having performed any environmental review under CEQA.  The water was to be used for the developer’s project, for which an EIR had been prepared; but that EIR had been set aside in yet another, earlier lawsuit.  The trial court denied the petition, but the court of appeal reversed.

Central to the court’s decision was the issue of whether the agreement between the water district and the developer was a “project,” or was part of a “project,” so as to be within the scope of CEQA.  Relying on the statute’s definition of “project,” the CEQA guidelines, and earlier cases advocating a broad interpretation of the term, the court concluded that the water supply agreement was “part of” the developer’s project, and thus necessitated environmental review under CEQA.
The court did not address or attempt to reconcile its decision with the decision in California Water Impact Network, which held that a water district’s approval of a water supply assessment is not subject to CEQA review.  The distinction is that a water supply assessment is primarily a technical document that creates no rights or entitlement to water service, and thus, does not meet CEQA’s definition of a “project.”  A contract to supply water in connection with a proposed project, however, more squarely falls within CEQA’s definition of “project,” triggering the requirement for environmental review.
Ordinarily, this environmental review can be addressed using the EIR or negative declaration prepared by the lead agency that is approving the underlying project.  This case presented unusual circumstances, in that the developer’s EIR for the project had previously been set aside, and the developer and lead agency were in the process of fixing it at the time the developer entered into the agreement with the water district.  Nevertheless, the case is instructive in that it held that the water district was a “responsible agency” (i.e., an agency, other than the lead agency, which has responsibility for approving some aspect of a project), and as such, it was required to consider the environmental effects of its decision, reach its own conclusions, and make its own findings on whether and how to approve the agreement.  Its failure to do so rendered invalid its agreement to sell water to the developer.
Thus, this case cautions us that, in addition to assuring that a project’s lead agency complies with CEQA, a water district committing to supply water service for the project also must comply with its duties under CEQA.
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