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	California Assembly Takes Up 10-Year Statute of Repose
Every developer in the state knows that its exposure to construction defects liability is cut off 10 years after the substantial completion of the development.  This 10-year “statute of repose” is one of the few dependable comforts that developers enjoy in California.  Now, however, the state assembly is taking up a bill – AB 1207 – which proposes to chip away at the 10-year statute of repose in cases involving alleged exposure to hazardous or toxic materials.
Acosta v. Shell Oil Company
The impetus for this bill was a lawsuit entitled Acosta v. Shell Oil Company, Los Angeles County Superior Court, Case No. NC 053643.  In that case, a group of homeowners in Carson, California sued Shell Oil Company and the developer of their tract for damages allegedly arising from subsurface petroleum contamination.  Plaintiffs’ homes were built in the 1960s on a tract of land formerly operated by Shell as a petroleum tank farm.  The developer moved to have the case dismissed on various grounds, including the 10-year statute of repose.  On April 20, 2011, the Superior Court ruled on the motions, and agreed to dismiss plaintiffs’ claims against the developer based in part upon the 10-year statute.
AB 1207
On April 25, 2011 – just five days after the Superior Court’s decision in Acosta v. Shell, California assemblyman Warren Furutani, who represents the 55th Assembly District, which includes the City of Carson, intervened.  Assemblyman Furutani had previously introduced AB 1207 as a bill to assist small businesses.  On April 25, Mr. Furutani amended the bill to completely remove the small business provisions, and instead shift focus to amending the 10-year statute of repose.
As currently proposed, AB 1207 would add the following exception to Code of Civil Procedure section 337.15:
(g) The limitation prescribed by this section does not apply to an action in tort to recover damages for damage to real or personal property, or for personal injury or wrongful death from exposure to hazardous or toxic materials, pollution, hazardous waste, or associated environmental remediation activities.
Why is this bill dangerous?

The proposed amendment is unnecessary, and would upset nearly 50 years of deliberative legislation and judicial precedent on construction defects liability and the 10-year statute – all apparently motivated by a decision in a single, isolated Superior Court lawsuit that has not yet been reviewed by the court of appeal.  Most concerning is that the bill would create ambiguity under California law regarding the liability of developers, architects, engineers, and contractors for hazardous substance contamination that they did not cause, and would undoubtedly be cited by plaintiffs’ construction defect lawyers as evidence of the legislature’s intent to apply strict liability to developers, engineers, architects, and contractors for damages resulting from exposure to hazardous substances on the properties they develop.
The California Supreme Court has observed that “[t]he history of section 337.15 confirms that the statute is the result of general legislative concern about the economic effects of indefinite ‘long tail’ defect liability on the construction industry.  Section 337.15 was a response to considerable expansion of California’s common law of construction liability.”  Lantzy v. Centex Homes, 31 Cal. 4th 363, 374 (2003) (internal citations omitted).
Section 337.15 grew out of competing forces between the traditional tenets of liability and the extension of the limitation periods for construction defects recognized by California courts.  Under the traditional rule, “a builder’s sole liability for his finished product was on an express or implied warranty, which required privity between plaintiff and defendant, and the builder thus owed no duty to third persons once the owner accepted the improvement.”  Id.  Nevertheless, “in the 1950’s and 1960’s, these limitations gave way to the principle that a builder may be liable to those foreseeably injured or damaged by construction defects under theories of negligence and, at least in the case of a mass home developer, strict tort liability.” Id. (internal citations omitted).  During this same period, “courts increasingly recognized ways to extend the limitations periods for suits on construction defects.”  Id.
Following earlier versions of the statute from 1967 to 1970, in 1971 the Legislature again took up the latent defect statute of limitation.  In committee meetings on the issue, the Legislature surveyed both construction industry concerns and the legal framework of other states.  During legislative hearings, “[b]uilding industry representatives testified at length that the trend toward expanded and time-extended defect liability was producing a risk for which insurance was available only at prohibitive cost, if at all, thus threatening the industry’s economic health.”  Id. at 376 (citing 1970 Com. Hearing, pp. 4–51).  In developing California’s statute, the Legislature also undertook “a survey of construction defect limitations periods adopted in other states.  According to this survey, the applicable statutes of limitations ranged from four to 12 years after substantial completion of the projects in question.”  Id. (citing 1970 Com. Hearing, appen. B, pp. 11–12).

As the California Supreme Court has explained, in enacting Section 337.15, “the Legislature, faced with a developing body of common law on the subject, carefully considered how to provide a fair time to discover construction defects, and to sue upon such defects if necessary, while still protecting a vital industry from the damaging consequences of indefinite liability exposure.”  Lantzy, 31 Cal. 4th at 377; Stoneson Development Corp. v. Superior Court (1987) 197 Cal.App.3d 178, 181. (“Legislature intended to protect contractors against liability extending for a potentially limitless period of time.”);  Regents of Univ. of Cal. v. Hartford Acci. & Indem. Co. (1978) 21 Cal. 3d 624, 633, fn. 2. (“A contractor is in the business of constructing improvements and must devote his capital to that end; the need to provide reserves against an uncertain liability extending indefinitely into the future could seriously impinge upon the conduct of his enterprise”).  Thus, it is clear from the legislative history that considerable time, attention, and thought has been put into our current 10-year statute of repose.

Further, the amendment posed by AB 1207 is unlikely to serve any useful purpose, except in rare and unusual cases.  It is important to remember that the 10-year statute applies only to “any person, or the surety of a person, who develops real property or performs or furnishes the design, specifications, surveying, planning, supervision, testing, or observation of construction or construction of an improvement to real property.”  Code Civ. Proc., §337.15(a).  And it applies only to actions for a “latent deficiency in the design, specification, surveying, planning, supervision, or observation of construction or construction of an improvement to, or survey of, real property.”  Code Civ. Proc., §337.15(a)(1).

When development occurs on property that is impacted by hazardous substances, or that is adjacent to other impacted property, the contamination is almost always created by some other entity – usually a prior owner or operator or neighboring facility.  The developer, architect, engineer, and contractors are not to blame.  Section 337.15 provides no repose for the prior owner, operator, or neighboring facility that caused the contamination.  Thus, AB 1207 is not necessary to preserve claims against the polluters.

Current law provides adequate safeguards to ensure that properties impacted by hazardous substances are not developed inappropriately.  For example, Health & Safety Code sections 25220-25241 (commonly referred to as the “Border Zone Property Law”), establish a process for evaluation and approval or disapproval of development of residential and other sensitive uses whenever there has been a significant disposal of hazardous waste on or within 2,000 feet of the property.  Moreover, under the California Environmental Quality Act (“CEQA”), the lead agency approving a development entitlement (usually the City or County) must evaluate potential impacts by hazardous materials and hazardous substances.  See, Leonoff v. Monterey County Board of Supervisors (1990) 222 Cal.App.3d 1337, 1356;  Pub. Res. Code, §21092.6(a).

Also, current law requires disclosure of known or suspected hazardous substance impacts in connection with the sale of any residential or nonresidential property.  Civ. Code, §1102.6;  Health & Saf. Code, §25359.7(a).  This is also the case with the sale of homes in a residential subdivision, pursuant to a Public Report.  Pub. Res. Code, §11018.1.

If, notwithstanding these protections, residents or occupants are exposed to hazardous substances as a result of development on impacted property, a claim against the developer would not be for a “latent deficiency” in the construction – to which section 337.15 is addressed.  Rather, the claim is in the nature of a failure to disclose, misrepresentation, or fraud.  Such claims are already expressly excluded from the scope of the 10-year statute of repose under section 337.15(f).  Thus, AB 1207 is not necessary to preserve claims against developers who fail to disclose contamination.

Moreover, the current 10-year statute imposes no limit on a developer’s potential liability to clean up the contamination.  That liability is prescribed by numerous federal and state laws to which the 10-year statute does not apply.
Thus, in the vast majority of cases involving development on contaminated property, the amendment proposed by AB 1207 will serve no purpose.  While there will be some cases in which the amendment could make a difference, the concern is that the amendment will do more harm than good.
Of greatest concern is that, as proposed, AB 1207 may imply that developers, architects, engineers, and contractors who construct an improvement upon contaminated property are strictly liable in tort for any damages resulting from contamination that they did not cause.  Such is not currently the law.  But if the proposed amendment is adopted, it would certainly be cited by plaintiffs’ lawyers as evidence of the legislature’s intent to bring within the ambit of strict construction defect liability claims against developers, engineers, architects, and contractors, for exposure to hazardous substances on the properties they develop.
Conclusion

Our legislature and judiciary have spent the last five decades thoughtfully crafting a 10-year statute of repose to balance numerous interests.  AB 1207 appears to be hastily crafted legislation, proposed in response to a Superior Court decision that may or may not change with appellate review.  Moreover, AB 1207 may very well create more confusion and result in more injustice than it will cure.  At the very least, however, our legislature should defer any consideration of this issue until after the Acosta case has withstood full appellate review.
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