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	California Court of Appeal Applies Rapanos to Affirm Stormwater Penalty Against Developer
On August 24, 2012, the California Court of Appeal published an opinion addressing an issue of great significance to the development industry – whether stormwater regulations apply to construction projects that do not runoff into traditional “navigable waters.”  The case reflects the continuing expansive view that the judiciary takes of the scope of the Clean Water Act’s reach.
Garland v. Central Valley Regional Water Quality Control Board
Developer Albert Garland was fined $250,000 by the Central Valley Regional Water Quality Control Board (the “Regional Board”) for failing to control sediment-laden stormwater flowing off his residential subdivision construction site.  Garland filed a petition for a writ of administrative mandate in the Superior Court, challenging the Regional Board’s fine.  The Superior Court denied the petition, and the Court of Appeal affirmed.
Garland argued that the Regional Board had no jurisdiction to fine him under the federal Clean Water Act, because the stormwater runoff from his project was not discharged into “navigable waters,” but rather, into ephemeral drainage ditches adjacent to his project.
Background on Stormwater Regulation

Stormwater pollution is regulated by federal and state agencies under section 402 of the federal Clean Water Act (the “Act”), but the Act regulates stormwater discharges into only “navigable waters.”  While you might assume a “navigable water” is something on which you could float a boat, the last three decades of judicial precedent – to which this Garland case may now be added – establish that the Act’s limitation to only “navigable waters” is not much of a limitation at all.
The US Supreme Court took up this issue most recently in 2006, in Rapanos v. United States, 547 U.S. 715.  In Rapanos, the Court considered whether wetlands that lie near ephemeral ditches or man-made drains that eventually empty into traditional navigable waters constitute “navigable waters” under the Act.  Four dissenting justices led by Justice Stevens answered “yes,” arguing that in light of the Act’s protective purposes and the Army Corps of Engineers’ expertise, the Corps’ interpretation should be given deference, and these wetlands could reasonably be considered navigable waters.  Four justices led by Justice Scalia formed the Court’s plurality, and answered “no,” arguing that navigable waters should include only those relatively permanent, standing, or continuously flowing bodies of water forming geographic features that are described in ordinary parlance as streams, oceans, rivers, and lakes.  The ninth justice – Justice Kennedy – in his concurring opinion, answered “maybe,” if the wetland has a “significant nexus” to a navigable water.
In Garland, the stormwater did not flow from the developer’s site directly into any creek or river or wetland.  Instead, it flowed into ephemeral drainage ditches – i.e., ditches that remain dry except when it rains.
Nevertheless, citing Justice Scalia’s opinion in Rapanos – the narrowest of the three Rapanos opinions – the Garland court reasoned that the Act prohibits “indirect” as well as “direct” “addition” of pollutants into the navigable waters.  Thus, the discharge into intermittent channels of a pollutant that may naturally wash downstream into a navigable water, even if the pollutants must first pass through non-navigable conveyances in between, is within the Act’s proscriptions.
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